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Report on Access to Justice Public Forum November 12th 2015 

Public Participation 

Public Forum a 
Success! 

On November 12th, 2015, the Access to Justice Coalition of New Brunswick held 
its second successful Public Forum.   

 It was attended by over 90 people from a variety of backgrounds: legal, 
social work and medical professional, NGO’s, students, retirees and the 
general public. 

 Attendees and presenters came from around the province: Caraquet, 
Moncton, Shediac, Saint John, Fredericton. 

Community 
Support and 
Resources 

The Forum was hosted at Wilmot Church, Fredericton which accommodated 16 
information booths (Appendix I), food services for breaks and lunch, three 
plenary sessions with panel presentations, and four breakout sessions. 
Financial support for translations services, food/beverages and other costs was 
generously supplied by: 

 Maritime Conference of the United Church of Canada 

 The Child and Youth Advocate’s Office, Government of New Brunswick 

 Fredericton YMCA’s Global and Community Services Unit 
 

Media Coverage CBC Information Morning broadcast an ‘upcoming community event’ interview.  
The Daily Gleaner included a report and photo by Michael Staples on November 
16th. Radio Canada provided considerable radio and TV coverage of interviews 
with M. Claude Snow and plenary and breakout sessions on the day of the 
Forum. 

 

Theme: Access to Justice Effects Families, Youth and Society 

Neurological 
Research 

The 4.06 minute video "How Brains are Built. The Story of Brain Development", 
which describes the effect of toxic stress on a child's brain, including its impact 
on the brain's 'executive' and other functions, was presented by Krista Steeves 
of the YMCA Family Friend program. (You tube 

https://www.youtube.com/watch?v=LmVWOe1ky8s ) 

 It provided the backdrop to bring home the human impact of the Access 
to Justice challenges to be explored in the three Forum panels, i.e., why 
effective “Access to Justice” matters!  

 The film is provided by Norlien Foundation, University of Calgary, 
Alberta Family Wellness, Alberta Research and Education for Solutions 
to Violence and Abuse (RESOLVE) 

 

Plenary Presentations and Community Solutions 

Overview Panels of two professional experts each presented leading edge analyses of 
current state of Access to Justice in New Brunswick in three topic areas: 

 Family Law  plus Intimate Partner Violence affecting family law 
matters 

 Legal Treatment of Youth in Criminal matters 

 Social Assistance Appeal Tribunals – Fair Process Concerns 
Lively Q&A sessions followed each of the panel presentations.  Four ‘breakout’ 
sessions were also held to share ideas on solutions to the problems raised by the 
first two panels – Family Law/Partner Violence and Youth Criminal treatment. 
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Plenary Presentations and Community Solutions (Cont’d) 

 Family Law Access in New Brunswick  

The State of Family 
Law in NB: Sheila 
Cameron, Actus Law 
- Moncton 

Sheila Cameron, presented the perspective of an established Family Law 
practitioner, and contributor to the 2008/9 Guerette Report on Family Law in 
NB, as follows: 

 Access to Family Law has deteriorated over the past 10 years. 

 First court date for custody/support is 6 mos. from request 
(Moncton)  
 

Family Law Goals The following access goals emerged as critical for family court to be effective. 
1. Timely access to custody and support decisions.  

- Critical so as not to prolong the negative impacts of stress on 
children/spouses raised by ‘Better Brains” video, as highest stress 
relates to these basic life issues – food , shelter, care of children.   
 
- Reduce escalation of family tensions and recalcitrant positions by 
setting out early action/responsibilities and clarifying limits, thus 
reducing long run health/economic impacts on the family and 
demands of prolonged processes on the court. 
 

2. Continuity of adequate child/spouse support payments. 
- Ensuring that adequate, timely support payments are treated as a 
critical, continuing and enforced obligations, based on federal 
guidelines is equally critical to preventing recurring stress over non-
payment or repeated court hearings for adjustment. 
 

 

Solutions/Models to Implement Family Law Goals 

Five models to address New Brunswick’s shortfalls in meeting these critical family court access goals 

were proposed in Sheila’s presentation plus the subsequent ‘solutions’ breakout sessions with 

participants. 

1. Mediation 
Services 

Mediation services at intake stage can divert cases to full or partial out-of- 
court settlements, 
- reducing time/stress to settle for a significant portion of cases and  
- freeing up courts to ensuring timely access for complex cases. 
Follow Best Practices: 
- Reinstate mediation services in NB courts. (2009 NB budget cut mediation 
services with high success rate in achieving agreements.)  
- Alberta, with appropriate exceptions, funnels most cases to mediation 
services on intake and has high success rate for custody/support agreements 
at very low cost. 
- Design and provide spaces in the courts where these processes can take 
place, as current buildings do not accommodate them! 
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Family Law Access: Solutions/Models to Implement Family Law Goals - Cont’d (2) 

2. Saint John 
Family Court 
Model 

In the Saint John Family Court model, cases filed for separation/divorce 
are: 

 provided Legal Advice and Mediation services and  

 normally expedited by a ‘Master’ with judicial powers 

 achieving initial custody/support decisions,, within 30 days.   
Note:  This ‘piloted’ model was an outcome of the 2008/9 Guerette report 
on Family Law access in NB. It still requires some adjustments to resolve 
issues, given current overly complex forms and extended vacancy of 
Master position.  
Failure to implement this model in other jurisdictions in NB constitutes 
discrimination in the provision of government services.   

3. Legal Aid for 
Divorce Cases  
(Not currently 
covered) 

Legal Aid services should be funded to cover divorce cases where custody 
and support are involved.   

 This can include considering other provinces’ models for partial 
reimbursement of Legal Aid services from property settlements.  

 Anecdotal evidence shared at the Forum and by various helping 
agencies, indicates that divorcing spouses lacking means to 
employ adequate legal services for custody and support issues, 
rely on self representation or a string of short term unpaid legal 
advice resulting in protracted court processes that deplete 
personal emotional and financial resources to the detriment of 
the children and longer term economic viability.  

4. Custody / 
Spousal 
violence  
 

Establish some communication/co-ordination protocols between any 
provincial court case of partner violence and the Federal ‘Unified Family 
Court’ case determining custody arrangements involving the same 
partners. 
 

5. Establishing 
and Enforcing 
Support 
Payments 

A number of approaches to improving New Brunswick’s approach to 
establishing and enforcing Support Payments were proposed. 

 Provincial FSOS services, currently understaffed for the current 
500-600 support payment case load, should be expanded  on the 
basis of ‘Social Return on  Investment’, where values are assigned 
to family assistance payments saved and  the imputed costs are 
assigned to social impacts on family health and economic 
functioning when payment is not enforced. 

 Implement ‘Recalculation Services’ to free up court time – as in 
other provinces, so that the initial support decision by the court 
also provides for automatic recalculation of support payments 
based on changes in reported income and application of federal 
support guidelines. FSOS could operate the recalculation service, 
make use of credit history and issue Form 34 2(a) by email in place 
of a letter. 

 Hearings should:  address concerns regarding actual payment; 
emphasize to the payer the legal obligation for support of children 
that this payment represents; establish accountability rules for 
enforcement if there are violations. 

 Promote to spouses, the use of advice/education resources such as 
PLEIS (Public Legal Education and Information Services) and the 
two-hour free legal advice services arranged by the Legal Aid 
Commission.  
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Family Law Access in New Brunswick - Cont’d (3) 

 Lobbying for change In response to participant questions, Sheila Cameron clarified that 
several Ministers of Justice in recent governments have indicated an 
interest in improving access to Justice in the area of Family Law matters.  
They have all indicated that proposals do not receive ‘political traction’, 
at the Cabinet table compared to programs for Health and Education. 
 
Challenge: Advancing the political conditions for change. E.g., : 

1. Educate the public through the churches and other service 
organizations on the need for Legal Aid services for Divorce and 
the provision of alternatives such as Mediation services – as both 
socially and financially responsible government services. 
 

2. Educate the public on the use of Petitions and other means for 
getting the attention of government. 
 

3. Press the Law Society and CBA in NB to promote training for 
lawyers in conflict resolution and in gathering and use of 
Domestic Violence evidence (i.e., patterns of control and 
conversion). 
 

4. Letter to the Judges Association commending the provision of 
adequate communications between Family Law and DV courts. 

 

Intimate Partner Violence: Access to Justice Systems (First Plenary cont’d) 

Human Rights and 
Family Impact 

Dr. Linda Neilsen’s presentation drew primarily from her research and writing 
for the National Judicial Institute and for the federal Department of Justice on 
legal system responses to domestic violence. (See Appendix II re her 
expertise.) 
Her presentation, “Enhancing Safety: When Domestic Violence Cases are in 
Multiple Legal Systems”, complemented the Family Law aspect of the panel.  
She described the challenges that families face in accessing justice for: 

 family law separation/divorce, custody/support and marital property 
matters,   

 child protection concerns, and/or  

 criminal proceedings triggered by domestic violence.  
 

Families, service providers, lawyers and courts face significant challenges 
when these matters are dealt with in separate court systems. Our court 
systems commonly lack specialized understandings of domestic violence and 
operate at cross purposes on the basis of conflicting goals and priorities.  
 
Internationally, violence against women, including and particularly violence 
against First Nations and aboriginal women, is now recognized as a 
fundamental human rights issue associated with gender.  Canada is being 
strongly criticized by the United Nations for its failure to take effective action. 
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Intimate Partner Violence: Access to Justice Systems (Cont`d 1) 

 

Domestic Violence 
Law Goals 

Dr. Neilson stressed our collective responsibility to take action to respond in 
more effective ways to the needs of women and children in domestic 
violence cases in light of current research on the potential long-term effects 
of toxic stress & persistent fear on child development. (See National Scientific 
Council on the Developing Child, Harvard University – 
http://developingchild.harvard.edu/activities/council/ ) 
 
 
She concludes that: 
“In light of the child development failures that result when justice systems 
don’t provide safety, we cannot afford not to allocate resources to ‘getting it 
right’.” 
 
 

Justice system 
challenges: 
Multiple systems 
that don’t 
communicate 
 

Dr. Neilsen presented a series of five (5) flow diagrams describing justice and 
other systems that come into play when escaping domestic violence in 
Canada:  

 Police, arrest and criminal system;  

 Housing and transport map;  

 Child Protection map;  

 Civil Domestic Violence Protection;  

 Family Court, Custody and Access.  
 

In total, a single family could face up to 62 entities or official processes, with 
various official decision points and hurdles along the way.  
 
(Note: If the specific dictates of provincial and federal statutes and evidence 
rules are added, the array of complex obstacles to be overcome in legal 
processes becomes even more bewildering, particularly for a parent in crisis 
and in emotional turmoil as a result of fear for themselves and their 
children.) 
 
Our community services and court systems (criminal, family, child protection) 
are not operating in a coordinated fashion toward a common purpose in 
domestic violence cases. Information collected and rulings made in one 
system are not always shared in an appropriate manner with other 
institutions, professionals and courts responding to the same family. The end 
result is a potential for conflicting legal outcomes and for our scarce 
community services to be working at cross purposes with families.  (See 
“Addressing challenges” below). 
 

 

http://developingchild.harvard.edu/activities/council/
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Intimate Partner Violence: Access to Justice Systems - Cont’d (2) 

Legal 
definitions/language  
mislead to focus on  
easily measured 
factors, not on critical 
safety indicators 

Current research on Domestic Violence phenomena, needs to inform related 
justice system proceedings to meet safety goals.  It begins with 
understanding the implications of three pattern/types of violence: 

 Minor or marginal isolated 

 Resistance Violence 

 Coercion/control Domestic violence  
 

The latter is now known to be the most dangerous pattern, leading to 
negative parenting and child abuse. 
 
Implications: 

 At the moment, our legal systems are over reacting to minor or 
marginal isolated violence as well as to Victim Resistance Violence 
and are under reacting to the more serious patterns of behavior 
associated with coercion/control domestic violence. 
 

 Part of the problem is caused by definitions of crime in Canada's 
Criminal Code.  The Criminal Code prohibits incidents or individual 
acts of behavior yet we know that domestic violence is usually a 
pattern of conduct that operates in a cumulative fashion. When we 
focus merely on incidents of behavior, our conclusions about 
responsibility for the pattern of domestic violence will often be 
wrong. Many forms of violence 'victims' use to resist relationships 
characterized by domestic violence will not qualify as self defense.  
 

 Dr. Neilson presented an example of the implications. A single 
incident of victim resistance violence, that does not qualify as self 
defence, can result in a criminal conviction.  If the criminal system 
and the family law system do not take into account the whole 
pattern of abuse and violence in the relationship when responding 
the victim's violence, we can end up with orders that, in practical 
effect, award custody of children to the parent primarily responsible 
for the pattern of coercion and control domestic violence in the 
relationship. Given the known overlap between ‘coercion and 
control’ domestic violence, negative parenting practices and child 
abuse, this can have serious implications for children. 

 Effective responses from our legal systems require detailed scrutiny 
of patterns of behaviour over time looking at “coercion-control-
context –effect”.  
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Intimate Partner Violence: Access to Justice Systems - Cont’d (4) 

What is needed to 
implement justice 
decisions to enhance 
safety. 

Lawyers handling domestic violence cases require specialized knowledge of: 

 The patterns and types of intimate partner violence 

 The negative effects on children of violence between adults in the 
home 

 The connections between coercion and control domestic violence 
and negative parenting practices as well as child abuse  

 The indicators of risk and potential for lethal outcome (for adults and 
children) 

 Evidence rules that govern disclosure and the manner in which 
evidence is used in family, child protection and criminal systems 

 An understanding of when to ensure disclosure of information 
affecting risk or safety (and when to protect against the disclosure of 
information) from one legal system to another. 

 The roles and responsibilities of lawyers and clients in all related 
courts/legal processes. 

 
Judges too require this knowledge in order to make effective decisions 
relating to child best interests and family well being and safety.  
  

How can we move to 
meet these safety- 
enhancing 
conditions? 

Dr Neilson listed a variety of changes that could contribute to more effective 
responses in domestic and family violence cases: 

 Removal of the exclusion of Divorce from Legal Aid Services in NB, 
particularly in coercive domestic violence cases.  These families 
require finality in order to resist the continuance of coercive control 
and to ensure family safety.  
 

 The extension of Legal Aid services to enable access to a lawyer or 
lawyers for targeted adults and their children throughout all court 
systems (criminal, family, child protection).  The legal system is far 
too complex in domestic violence cases for victims to navigate the 
various legal systems without a lawyer. The United Nations is stating 
clearly that Canada has an human rights obligation to women and 
children to take action to ensure protection in these cases. 

 

 Changes to the Criminal Code to define domestic violence as a 
specific criminal offence that is associated with patterned behavior 
and coercion/control. 

 Changes to Legal Professionals’ training e.g.,   
- Law Schools should include training in conflict resolution, including 
when such processes are not appropriate and including training on 
special processes to protect vulnerable peoples.   
- Mandatory education in the domestic violence field should be 
required for all lawyers. (Matters associated with domestic violence 
can arise in multiple fields of law – for example, immigration, youth 
crime, labour relations, landlord-tenant, estate matters – in addition 
to criminal, family, and child protection cases). 
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Intimate Partner Violence: Access to Justice Systems - Cont’d (5) 

How can we move to 
meet these safety- 
enhancing  
conditions? (Cont’d) 

 Development of information flow protocols to govern the flow of 
information behind multiple court processes in order to ensure 
consistency of orders from different courts/processes e.g., 
custody/access and domestic violence case and to ensure safety. 
 

 Development of community based risk management teams – there is 
a need for all professionals to work together – psychologists, lawyers, 
police, social workers - in dealing with Domestic Violence cases. 

 

Cautionary concerns Several cautionary concerns were flagged: 

 In sharing disclosures/evidence across different court proceedings, it 
will be important to obtain consent and to prevent potential misuse 
of information. 

 Our current policies focus on forms of domestic violence associated 
with nuclear families. Canadian families are changing. If we are going 
to be effective in the domestic violence field in future, our policies 
and practices must evolve and change to enable us to respond 
effectively to gender violence in new and extended Canadian family 
configurations. 

 

*Note: The ideal of a single unified court dealing with related criminal, family law and child protection 

cases currently faces jurisdictional barriers. The ‘Unified Family Court’ model implemented in New 

Brunswick, covers Family Law cases (under provincial law) and federal Divorce cases (federal law) in a 

federal court, whereas criminal cases typically opt for hearing in provincial courts. Dr Neilson mentioned 

her preference for a coordinated rather than a combined court model in domestic violence cases.  
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State of ‘Access to Justice’ in NB Youth Criminal Justice System 

Presenters Lawyers from the NB Child and Youth Advocate’s Office, Gavin Kotze, 
Director of Systemic Advocacy, and Christian Whalen, Deputy Child and 
Youth Advocate and Legal Counsel presented: 

 descriptions of the current high rate of incarceration for youth in NB  

 some history on its evolution and comparisons to other jurisdictions  

 potential approaches for improvement.  
 

NB has High rate of 
Youth Incarceration 

NB rate of incarceration for youth remains high in spite of the new Youth 
Criminal Justice Act of 2003 that indicates youth between the ages of 12 and 
18 should not be subject to prosecution but to finding ways of dealing with 
root causes of their minor crimes behaviour to stop recidivism.  Incarceration 
is intended as a last resort reserved for the most violent crimes. 

 NB incarceration rate continues at between 26 and 36 youth 

 NS, where the Waterville facility is a replica of NB averages 12 youth 

 Nfld has a small number, as few as one, in closed custody 

 BC and Quebec have very low rates of custodial referral 
New Zealand represents the best model of moving from high rates like those 
in NB and finding ways of turning it around by holding families responsible. 
 

Route to 
Court/Incarceration 

A disproportionate number of incarcerated youth come from Group homes 
providing child protection up to the age of 19.    

 Group home facilities without expert staff to deal with behavioural 
problems may employ harmful guidelines such as “three times and 
out” to remove a youth from the premises.   

 They may be repeating minor crimes like breaching conditions, 
smoking a joint and trespassing so the charges build and this is the 
pipeline to the court, which is being used to deal with other 
problems.   

 Staff of the secure-custody facility are also aware how inappropriate 
incarceration is for particular individuals. 
 

Due process? Youth arrive in court, completely uninformed or badly informed as to what is 
going on.    

 Duty Counsel services, under too much time pressure, are cursory at 
best – not addressed to the history of root causes.   

 When asked if they have a lawyer, youth do not know whether they 
have one. 

Other provinces have specialized youth court judges and processes. 

 NB should have a specialist as elsewhere e.g., an itinerant Youth 
court judge.  

 Also there should be a Youth Court Worker in youth court to connect 
the youth to all the relevant services. 
 

(Note: The Child and Youth Advocate’s office are not allowed to represent 
youth in court but can accompany them.  Children are voiceless, powerless 
and without money so support in Accessing Justice is critical.) 
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State of ‘Access to Justice’ in NB Youth Criminal Justice System – Cont’d (2) 

Facility/suitability The detention and secure custody facility in the Miramichi is de facto a jail.   
Even for pre-trial detention for minor crimes, youth as young as twelve are 
handcuffed and shackled, and transported, up to six hours in a security cage 
within a sheriff’s van with adult inmates, and strip-searched on arrival where 
they are also placed in institutional clothing and kept in a locked facility.  It is 
frightening as they are also being housed with serious violent offenders. 
 
Not only does this isolate them from family who cannot easily visit, it 
disrupts their schooling and makes it difficult to have continuity of services of 
mental health specialists, support workers, family doctor, etc.  There are no 
longer sports exchanges with the surrounding community as in the past. 

Non- Adherence to 
federal law. 
(Non-Court Approach 
needed) 

NB’s provincial implementation is lacking in adherence to the federal 
legislation covering youth crime.   
For example, extra-judicial measures allow a lot of discretion for police and 
the Crown Prosecutors through: giving warnings and through charge 
screening.  
(NB is a province that applies charge screening to all cases to assess 
adequacy of evidence etc. for the specific charge, but is still not meeting the 
provisions of the Young Offender’s Act where screening should be to discern 
potential for diversion of a youth to services and supports that will help them 
change behaviour away from minor crimes.)  
 

History of Youth 
Criminal Law  
 

Canada’s legislation governing youth crime has evolved since the 1908 
Juvenile Delinquent Act.  

 The Supreme Court affirms the difference from adult crime given the 
“limited moral blameworthiness of children”.   

 The 1984 Young Offenders Act raised the age of criminal 
responsibility from age 7 to age 12, and accorded youth due process 
rights.  The current act now makes a clear distinction between 
serious violent acts for which prosecution is appropriate versus less 
violent offenses for which a holistic diversionary approach improves 
the likely outcomes. 

 This change reflects UN Conventions and Canadian Charter articles 
that recognize youth as ‘rights holders’ with rights to express their 
views.  

Hopeful signs in NB: 
Youth Committees  
and Legislative 
Screen 

There are two areas where progress is being made in NB 
1. Child Rights screening of Legislation: 

New Brunswick is the only province that now requires all proposed 
legislation to be assessed for its potential impact on Child rights.  

2. Youth Justice Committees are just starting in New Brunswick.  The 
Child and Youth Advocate’s office has pressed for the 
implementation of these advisory committees, based on their 
success in other provinces.  They can effectively advise police or a 
judge on the diversion/ sentencing of a Youth case. (Cases referred 
only if not intensive-high risk.) 

3. The Department of Public Safety has formed an interdepartmental 
working group to address youth criminal justice issues and respond 
to the Child and Youth Advocate’s report: “More Care Less Court”.   
(Gavin Kotze can be contacted by those interested in input.) 
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State of ‘Access to Justice’ in NB Youth Criminal Justice System – Cont’d (3) 

Break out group 
solutions 

One group discussed the potential for use of the new Youth Justice 
Committees and the potential power they have in recommending diversion 
from incarceration. 
The second group’s discussion was reported by Isabelle Doucette based on 
flip chart notes below.   The emphasis is on greater flexibility in having youth 
input, in reducing red tape to allow agencies to provide activities and in using 
rewards versus punishments. 

 

Break out Group Rpt on Youth Criminal Justice – Group 1 

Flip Chart notes + Report by Isabelle Doucette  

Problems: 

 Approach to the law has changed 3 times 

 YCJA Act is  evidence based.  This is a change of culture  & and in NB there is the challenge of 

accepting change by all stakeholders 

 Given resistance to change, how do we implement to own this and be responsible for this? 

 Conditions keep youth in the system 

 There are Mandatory and Optional conditions: decisions should relate to the issue, not be set up 

to fail and based on punishment but set up to keep youth functioning based on reward. 

 Youth system mirrors the adult system 

 Police officer in schools represent the punitive approach 

 Concerns about schools trending based on fear-security/locked doors/policing 

Solutions  

Lots of ideas on practical human aspect i.e., unlike adult system 

 Educating communities and professionals on the community-based interventions 

 Invest in the assets of Youth 

 Clear gradations to support youth in community and justice 

 Adaptable system for youth in community and schools 

 All youth with experience in the justice system invited to inform decision makers/share their 

perspectives 

 On any intervention have the input of the youth in the discussion: interventions adapted to each 

individual based on their lived experiences – approach is “youth friendly” 

 Alternative options:  what do youth want to do?  Let youth have the answers for themselves. 

 Community connections: lessen the ‘red tape’ for small agencies.  Find what youth want and 

come together to provide. 

 Eliminate/reduce barriers among all community stakeholders 

 Shift to a system that rewards not punishes. 

 (Isabelle mentioned in verbal report, the example of involving a youth in things like hockey playing 

as positive diversion.)                                                                                       
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State of ‘Access to Justice’ in NB Social Assistance Appeal Tribunals 

“Social Theatre”  This final panel of the day took on the dimensions of ‘social theatre’ in its 
most effective sense!  

 Vivid descriptions of the tribunal experience from the perspective of 
marginalized individuals without means were vigorously shared by 
M. Claude Snow, of the activist group ‘Comité des douze’, who has 
accompanied many appellants. 

 Ms Mary Astle of the Department of Social development provided 
equally clear explanation and intent of the department’s processes 
from application for benefits through rejection, review and appeal, 
revealing the underlying systems of legislation and procedure in play. 

 The exchange was monitored by Prof. Jula Hughes who was able to 
interject some of the legal framework surrounding administrative 
tribunals generally. 

 Participants from various backgrounds made the Q&A session equally 
vibrant with their observations and concerns. 
 

Windows Opened The outcome of this session was a window into what changes are needed 
and what avenues of action could be taken for change: 

 acknowledging some oppressive aspects of the tribunal process and 
challenges in accessing forms; 

 revealing some barriers in current legislation; 

 recognizing the potential to raise the standards of process for the 
Appeal Board, in comparison with other government Tribunals. 
 

Legal framework for 
Tribunals 

Prof Jula Hughes placed the use of Tribunals in a legal context.  
Appeals/hearings under some legislation can be done in a tribunal rather 
than in court, typically where:   

 Expertise is required concentrated on particular legislation, 

 Easier access to a hearing is needed for clients/appellants 

 Easier administration is desirable for a high volume of cases. 
 

Tribunals face an ongoing tension between efficiency versus fairness to the 
participants.  As an example, procedural fairness in court requires that both 
parties have the same information, but this is not necessarily the case for a 
tribunal (e.g., if a third party provides a confidential report). 
 
One solution can be to provide knowledgeable, experienced non-lawyer 
advocates for an appellant as is done by WorkSafe NB. 
 
In balancing the benefits of a less formal hearing, with potential 
disadvantages of a too loose process, the tribunal should follow the 
principles of natural justice.  
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State of ‘Access to Justice’ in NB Social Assistance Appeal Tribunals - Cont’d (2) 

Legal Alternatives to 
Appeal or after 
appeal  

Alternatives were briefly discussed. 

 Prof Hughes later pointed out that if government officials do 
misinterpret the law, the case can still be taken to court.  However a 
court case is not an accessible option for Social Assistance clients. 

 

 Referral of a case to the Ombudsman is possible but not seen by 
some participants as a practical option, given time for the process of 
investigation and the limited authority of the Ombudsman to only 
‘recommend’ to government. 

 

Addressing Current Social Assistance Appeal Tribunal Concerns 

Independence of 
Decisions at ‘Review’ 
stage 
 

M. Snow raised a concern that Reviewers responding to an appeal and then 
presenting at the Tribunal are not necessarily independent in their decisions.  
He cited past cases where one reviewed their own decision and another 
reviewed their spouse’s decision. 
Ms Astle explained that the eight Area Reviewers: 

 are expected to provide independent decisions and in fact do 
overturn a portion of initial decisions, also 

 are often located in separate quarters. 
She suggested an apology would be appropriate for any past cases which did 
not ensure this independence. 
 

Appeal Board 
Independence 
 

Two concerns were raised by M. Snow about Appeal Board independence, 
i.e., not being ‘arms length’ from the department. 
Appointment of Appeal Board Members 

 There is no indication that members or chairs of the tribunal have 
been appointed for a particular mix of competencies required, e.g., 
related to fair process, interpretation of legislated provisions, etc.  

 Ms Astle explained that the Department is not involved in the 
appointments and is not aware of the process or criteria used 
because, by legislation, appointments are made by the Lieutenant 
Governor in Council.  Equally, Reviewers presenting do not know the 
members, beyond general public knowledge. 

Follow-up: The Coalition will ask government for clarity on the selection 
criteria/appointment process (Article 5 of Social Assistance Act) 
Training of Appeal Board Members 
A letter from the Minister indicates that Appeal Board members are trained 
by the Departmental Reviewer staff.  This creates a bias toward interpreting 
the legislation and regulations according to the department’s own policy 
interpretation used in making the decisions later being appealed. 
Follow up:  The Coalition will ask that government provide appropriate 
training for Appeal Board members by an independent resource, especially 
training in interpretation of underlying legislation and regulations. 
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State of ‘Access to Justice’ in NB Social Assistance Appeal Tribunals - Cont’d (3) 

Appeal Notice/Access 
 

The Appeal form is not included in notices of Reviewer’s decision that affirm 
the original refusal of benefits.  

 The department considers that it would be a waste to include forms 
in every case given that appeals are the exception.  The department 
pamphlet explains the availability of the Appeal process and the form 
is available on line.   

 Several participants noted that many social assistance clients do not 
have access to a computer or the web.  The department does work 
with some community partners for providing online access.  Some 
NGO’s keep photocopies of the form for client use. 

Follow Up: The Coalition will ask government whether the form could be 
added to the notice in all cases.  (Also follow up will include the issue that, 
while a written notice is the department’s policy, but some clients appear to 
be receiving only verbal notice.) 

Appealable Matters 
 

Ms Astle indicated that almost all decisions are appealable.  M. Snow found 
that from the Comité’s experience over time, there are a number of policies 
which restrict appeals beyond the two stated exclusions per the Regulations. 
Follow Up:  Coalition will try to meet with the department on a variety of 
such issues, including apparent policy exclusions. 
 

Tribunal Process 
Demeaning and 
Intimidating for an 
Appellant 

M. Snow described the scenario of Appeal Board hearings from the 
perspective of Social Assistance appellants he has accompanied. 

 An appellant who is already marginalized by the lack of financial and 
other supports and often by low literacy level, arrives at a hearing 
with very limited documentation prepared - given their limited 
resources and time to prepare in the X days of notice of hearing.  
They face the intimidating prospect of not understanding how the 
Board’s process will approach their case or what the department will 
be presenting to counter their claim, beyond the rationale given in 
the Reviewer’s decision. 

 The Reviewer has access to departmental resources to assemble 
considerable information and documentation gathered during the 
initial Review and further since receiving the Appeal application.  The 
Reviewer typically arrives with a significant volume of this material to 
reference. 

 The Chair then typically begins, not by asking the appellant to tell 
their story and their reason for appeal, but by asking the Department 
Reviewer to present their case for refusing benefits. 

 
The impact on such an appellant can be to ensure that they feel demeaned 
and powerless in the face of a system that feels stacked against them.  The 
proceedings have not been framed, first with respectful acknowledgement of 
their humanity with rights, especially the rights to have their circumstances 
heard, and secondly their right to have the process explained.  
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State of ‘Access to Justice’ in NB Social Assistance Appeal Tribunals - Cont’d (4) 

Correcting 
Unintended Impact 
of Tribunal 

Ms Astle acknowledged that the Appeal Board process, as described, might 
well be experienced as demeaning and that this is certainly not an intended 
outcome for those in need who appeal a decision.  She explained that  

 the department does not control the Appeal Board process, given the 
intent to be ‘arms length’, but that 

 there may well be ways of communicating that make the process 
itself more comfortable and positive for the individual. 

Follow Up: Coalition to pursue a suggestion by a participating legal 
professional, that the government follow Ontario’s experience by reviewing 
processes used by all current Tribunals, to selecting the highest standards 
of process for application to all, including the Social Assistance Appeal 
Board, which has relatively lower standards.  

Information not 
shared with Tribunal 
 

M. Snow indicated that Reviewers at times have voluntarily withheld 
documented information that could have strengthened the appellant’s case, 
but the information was not available to the Board to consider. 
 
Ms Astle explained that the Appellant can submit any documents they wish.  
(The documents in this case, were from a third party and were not available 
to the Appellant – per M. Snow.) 
Ms Astle also explained that some information cannot be shared as access is 
restricted under the Privacy Act e.g., if the information might be harmful to 
someone.  She explained that the law requires copies of 3rd party information 
shared with the Board to be retrieved when the Board leaves the hearing. 
Follow Up: The Coalition should pursue clarification of the legal 
requirements on withholding information under the Privacy Act, especially 
where this could disadvantage an appellant’s case. 
 

Serious  Impact –
income delayed by 
appeal. 
 

Several participants from organizations who provide support services to 
Social Assistance clients raised serious concerns about one or two month 
delays in an appellant’s access to any income between the decision to cut 
benefits and the appeal decision. This can destabilize the individual’s 
landlord-tenant relationship and exacerbate their life challenges even if the 
appeal outcome is eventually positive. 
 
Ms Astle explained that this practice is strictly controlled by the legislation 
which requires that any recipient of benefits must be ‘deemed eligible’ for 
benefits at the time. 
Follow-Up: The Coalition will raise this issue with the department, as to 
whether there are other alternatives or degrees of flexibility that can 
bridge income over an appeal period. 
 

No ‘Voice of the 
Child’ Lens 

In light of the earlier presentation at the Forum by the Child and Youth 
Advocate’s office, a participant asked whether, in making a review decision 
or appeal decision, there was any lens for ‘rights of the child’ or any input for 
‘voice of the child’. 
MS Astle explained that there was not any such special lens or consideration 
at the time of review/appeal. 
Follow Up: The Coalition would encourage the Child and Youth Advocate to 
pursue this issue with the Department of Social Assistance.  
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State of ‘Access to Justice’ in NB Social Assistance Appeal Tribunals - Cont’d (5) 

Coverage 
Independent Minors 
 

Questions were raised about how income assistance is provided to those still 
of minor age but living independently of family. 
We learned from Ms Astle that since last October, legislation has placed 
responsibility for this group, age 19 and younger, into the Child Welfare side 
of the Department.  
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Appendix I 

Display Booth Organizations at Access to Justice Public Forum November 2015 

Access to Justice Coalition, NB 
 

Legal Defense Fundraising 
 

AIDS NB 
 

Big Brothers/Big Sisters 
 

Capital Region Mental Health 
 

Employment/Career Closet (YMCA) 
 

Family Enrichment 
 

Family Friend Program (YMCA) 
 

Fredericton Legal Advice Clinic (FLAC) 
 

Gignoo Transition House 
 

Grandmothers’ Advocacy Network (with petition 
to lower price of pneumonia drugs for children) 
 

Liberty Lane (Info only) 
 

Public LegaL Education and Information Services 
(PLEIS) 
 

(VON) Fetal Alcohol Spectrum Disorder 
 

Women in Transition House  
 

Youth in Transition 
 

Legal Defense Funding (Ad hoc initiative) 
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Appendix II 

Linda Neilson   2011 University 

Research Scholar Award Recipient 
 
Dr. Neilson brings to her academic work a unique combination of multi-disciplinary academic and professional 

expertise. Dr. Neilson completed her professional law degree (LL.B.) at UNB and this was followed by ten years of 

law practice in Canada. At that point, Dr. Neilson returned to university, this time in England, and obtained a Ph.D. 

in Law from the London School of Economics and Political Science, University of London. For many years, whilst a 

faculty member here at UNB, she has been engaged in national legal research for Canadian judges on behalf of the 

National Judicial Institute of Canada (Ottawa). 

 

Since the days of her doctoral dissertation, Linda Neilson has been interested in family mediation and conflict 

resolution. She brings to her work a dedication to the legal system and a passion for making connections among 

research, policy, and practice in order to ensure that the legal system and associated government policies respond 

knowledgeably, compassionately, and effectively to the circumstances of families, particularly women and children. 

She conducts research in partnership with front line professionals (e.g., mediators, judges, practising lawyers) in 

order to ensure relevance and applicability. 

Over the last few years, Dr. Neilson's work has received a high profile and earned her national and international 

recognition. For the past seven years Dr. Neilson has conducted a comprehensive analysis of research on the 

operation of legal systems in domestic violence cases in Canada, the United States, Australia, and New Zealand; 

connected that body of research to a comprehensive analysis of multiple areas of social science research; and 

linked those bodies of research to judicial practice principles, case law and statutes from fourteen legal jurisdictions 

in Canada (provincial, territorial, federal) in order to provide practical tools the legal system can use to respond 

appropriately in domestic violence cases. 

This research has resulted in an eighteen-chapter, 1700 page, academically and judicially peer-reviewed electronic 

bench book titled Domestic Violence and Family Law in Canada: A Handbook for Judges (Ottawa: National Judicial 

Institute, 2009; with introductory comments by Justice John F. McGarry (Superior Court, Ontario)). The book is 

identified in electronic e-book format as: Domestic Violence Family Law. The work has attracted both national and 

international attention. Besides adoption by the National Judicial Institute for use by Canadian judges, two state 

justice departments in Australia (Victoria and South Australia) have cited the book for best practices and have 

recommended adoption (following integration of Australian legal cases and statute law) at both the State and 

Commonwealth levels. The Chief Magistrate for the State of Victoria and a national advisory committee has made 

similar recommendations. Judicial associations in the United States are making use of her work to prepare State 

Judicial Bench Books; Australian magistrates are using her work in judicial education programs in the domestic 

violence field in Australia as is the National Judicial Institute in Canada. 

 

In addition to her extensive involvement in the law, legal system and domestic violence work, Dr. Linda Neilson 

also works closely with the Property Studies Centre at UNB in connection with international policies and practices 

associated with conflict resolution and community development. In 2007-2009, she participated as Canada's 

conflict resolution expert in the Property Centre's SRS-SA community land restoration project in South Africa at the 

University of Pretoria. 

Greg Kealey 

Vice-President (Research) and Provost 

 

Access to Justice note:  Neilsen`s Ph.D. studies focused on professional development of family mediation. 

 


